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June 9, 2021

Dear Judge,

I have been a judicial law clerk for the Honorable Troy L. Nunley in the Eastern District
of California for almost two years. In that time, I have supervised about 20 externs. Very few of
those externs have left a long-lasting impression on me. But Sarah did. During her initial
interview, Sarah’s work and life experience set her apart from the average law student. I was
also impressed with her ambition to pursue competitive opportunities, such as law review, an
internship with the Department of Justice in Washington, D.C., and the externship with Judge
Nunley. I could tell Sarah was going to be an exceptional extern.

Our practice in Judge Nunley’s chambers is to treat externs like “baby clerks.” Just like
clerks, the externs work on pending civil motions start to finish. An extern is assigned a motion,
reads the briefing, researches relevant case law, evaluates the parties’ arguments, and writes an
order that is ultimately reviewed and signed by the Judge. Our goal is to give externs as much
practice as possible writing, researching, and thinking critically about real legal issues before the
Court, and to do so from the Court’s perspective.

Sarah worked on several motions during her externship, including motions to dismiss, a
motion to remand, and a motion to withdraw as counsel. Each motion involved challenging
procedural and substantive legal issues. Sarah tackled each project enthusiastically and
professionally. She demonstrated excellent research and writing skills and also knew when to
ask for help. We had many engaging conversations working as a team to figure out difficult
issues. I enjoyed supervising Sarah not only because of the energy and maturity that she brought
to her work, but also because of her warm personality, great sense of humor, and thoughtfulness.
Any chambers would be lucky to work with Sarah, and I highly recommend her for a clerkship.

I would be happy to discuss further if you have any questions.

Sincerely,
Paige Dawvidsovv
Paige Davidson
Law Clerk to the Honorable Troy L. Nunley

404-626-3618
pdavidson@caed.uscourts.gov
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June 10, 2021

The Honorable Elizabeth Hanes

Spottswood W. Robinson Il & Robert R. Merhige,
Jr., U.S. Courthouse

701 East Broad Street, 5th Floor

Richmond, VA 23219

Dear Judge Hanes:

Sarah Gamble has informed me that she applied for a clerkship position in your chambers and therefore requested my letter of
recommendation. | am happy to comply with her request because | have had the opportunity to instruct Sarah as her professor in
Legal Research and Writing at King Hall Law School at the University of California, Davis.

I have been practicing law for over 40 years, most of that time with the Office of the California Attorney General, and since 2007,
teaching here at King Hall. For that reason, | feel well-qualified to assess which attributes a successful young attorney must
possess in order to succeed. | wish to commend to you the qualities which | feel will enable Sarah to become an invaluable asset
to you: Sarah possesses honesty, integrity, dignity, and humility...qualities that are essential in an attorney. She possesses an
incisive mind which | feel further legal training will greatly enhance. Lastly, Sarah possesses motivation and determination...she
is one of the most earnest and dedicated students | have ever had the pleasure of teaching. | am especially impressed with her
collegiate athletic endeavors.

In my first year class in Legal Research and Writing, Sarah demonstrated her superior research and writing skills earning the
Witkin Award. It is not hyperbole to say that Sarah is one of the best researching and writing students | have taught. Her bearing
is confident, poised, and articulate. In my opinion there is no doubt that she has both the ability and the character that will enable
her to become an accomplished asset to your chambers.

Additionally and significantly, Sarah is a wonderful person. She has a very pleasant and outgoing personality and a very
engaging demeanor. Sarah’s classmates appreciated her nurturing, helpful presence and willingness to assist struggling
students. | am confident your entire staff will greatly enjoy working with Sarah.

For these reasons, it is my pleasure to give Sarah an unqualified recommendation and to support her application for a clerkship
position in your chambers.

Very truly yours,

Clayton S. Tanaka

Professor of Law

Director of Legal Research and Writing
King Hall School of Law

Davis, CA 95616

(530) 754-9806

Clay Tanaka - cstanaka@ucdavis.edu - 530-754-9806

Sarah W. Gamble

1802



OSCAR / Gamble, Sarah (University of California, Davis School of Law (King Hall))

UNIVERSITY OF CALIFORNIA, DAVIS

BERKELEY + DAVIS ¢ IRVINE + LOSANGELES ¢ MERCED + RIVERSIDE +« SAN DIEGO « SAN FRANCISCO SANTA BARBARA « SANTA CRUZ

SCHOOL OF LAW 400 MRAK HALL DRIVE
DAVIS, CALIFORNIA 95616-5201

May 6, 2021
RE: Sarah Gamble
Dear Judge:

I write to recommend Sarah Gamble for a clerkship in your chambers following her
graduation in 2022. Sarah is a remarkable person. She is an excellent student, both hardworking and
thoughtful. She is deeply committed to making the world a better place and strongly interested in
international human rights work. And she is a delightful person. Sarah would make an outstanding
law clerk, and I give her my highest recommendation.

Sarah was a student in my Contracts class during the fall 2019 semester and again in my
International Litigation and Arbitration class during the fall 2020 semester. It took Sarah a little
while to adjust to law school classes. During her first semester, she won the Witkin Award in her
legal writing class. But otherwise, the A- that she earned in my Contracts class was her highest
grade. During the spring semester of her first year, all classes were graded pass/fail because of covid.
In the first semester of her second year, however, Sarah earned three straight As and an A+. I might
add that this was under very adverse circumstances—not just the remote learning that all our
students had to endure but the fact that she and her family were forced from their home in Sonoma
County for several weeks by wildfires (though thankfully their home was saved).

One of the As Sarah earned during the fall 2020 semester was in my International
Litigation course, which is an advanced civil procedure class focusing some issues the students have
encountered before like personal jurisdiction and forum non conveniens, and others that they have
never seen like the extraterritorial application of federal statutes, the Foreign Sovereign Immunities
Act, and the enforcement of foreign judgments. Sarah’s performance was outstanding. Her exam
answers demonstrated the ability to sort through difficult issues, to pull those issues together, and to
express herself clearly and concisely. In class discussions, her comments were always thoughtful,
and she often noted points about the cases that others had missed.

Sarah is a member of the UC Davis Law Review and currently serves as a Senior Articles
Editor. This is one of the most demanding jobs on the law review, involving both the selection of

Sarah W. Gamble | 1803



OSCAR / Gamble, Sarah (University of California, Davis School of Law (King Hall))

articles and their editing for publication. The fact that Sarah sought out this role demonstrates her
dedication and her willingness to work hard, as well as the esteem that others on the law review have
for her and her abilities.

But Sarah’s real passion is human rights. For two years between college and law school,
she worked at the company Clif Bar on human rights issues in its supply chain. This experience has
given rise to a lasting commitment. For her second law-school summer, Sarah had plenty of chances
to interview with big firms and undoubtedly would have landed a position as a summer associate at
one of them. She chose instead to pursue public interest jobs. She was offered positions with the
ACLU of Northern California and the Center for Justice and Accountability. She chose CJA because
of its focus on international human rights. I told her that these jobs were unlikely to lead to offers of
permanent employment, but she was willing to march to her own drummer and take a position that
she was truly passionate about.

On a personal level, Sarah is delightful. Maybe the best words I can use are “genuine” and
“kind.” She is soft-spoken but not shy. I know she served as Captain of the Pomona-Pitzer varsity
volleyball team in college, and I can imagine her as someone who led by example. She also has a
wry smile and sense of humor. Sarah seems to be very well liked by her classmates at King Hall and
her colleagues on the law review. She would fit very well into any chambers.

There are many impressive students at UC Davis, but Sarah is one of the very best. She is
an excellent student with outstanding analytical and writing skills. She is hardworking and strongly
committed to pursuing the things she believes in. And she is a thoughtful and kind person, with a
sense of humor, who works well with others. If I were hiring a law clerk, I would hire Sarah.

If you have any questions, or if I can be of further assistance, please don’t hesitate to email

me at wsdodge@ucdavis.edu or to call me on my cell (510-421-0494).

Sincerely,

William S. Dodge
Martin Luther King, Jr. Professor of Law
John D. Ayer Chair in Business Law

Sarah W. Gamble
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SARAH GAMBLE
400 Mrak Hall Drive, Davis, CA 95616 = 707.287.8445 = swgamble@ucdavis.edu

WRITING SAMPLE

The following writing sample is a judicial order | wrote regarding a motion to dismiss. The supervising
clerks granted full permission to use the redacted sample in its current form. Specifically, all names have

been changed to protect the confidentiality of the parties.

The case was brought by the daughter of an inmate who was murdered by his cellmate. The daughter
alleged federal constitutional rights under 42 U.S.C. 8 1983 and a state law claim under the California

Public Records Act.

A law clerk reviewed the order and made some stylistic recommendations. A few of her suggested edits

were incorporated in the writing sample.

Sarah W. Gamble
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1. ANALYSIS

A. Claim One: Failure to Protect a Prisoner (42 U.S.C. § 1983)

Defendants move to dismiss Plaintiff’s First Cause of Action on the basis that Plaintiff is
not the successor-in-interest to Decedent’s Eighth Amendment claim and therefore does not have
sufficient standing to bring the claim on behalf of Decedent under 42 U.S.C. § 1983 (“§ 1983™).
(ECF No. 19 at 5.) The federally protected rights enforceable under § 1983 are personal to the
injured party. Rose v. City of Los Angeles, 814 F. Supp. 878, 881 (C.D. Cal. 1993). However,
under 42 U.S.C. 8§ 1988, a § 1983 claim, which arose before death survives the decedent when
state law authorizes a survival action. 42 U.S.C. § 1988; see Robertson v. Wegmann, 436 U.S.
584, 58990 (1978); Tatum v. City & Cnty. of S.F., 441 F.3d 1090, 1093 n.2 (9th Cir. 2006).
Under the California Code of Civil Procedure, a survival action may be brought either by the
decedent’s personal representative or, if there is no representative, by the decedent’s successor-in-
interest. Cal. Civ. Proc. Code § 377.30. Here, Plaintiff alleges she has the superior right to bring
the lawsuit “as an individual and as a successor-in-interest.” (ECF No. 15 at 2.)

Defendants argue Plaintiff does not have a superior right to bring this claim on behalf of
Decedent because pursuant to California law, Decedent’s spouse, rather than Plaintiff, is the
successor-in-interest to Decedent’s § 1983 claim. (ECF No. 19 at 6.) In opposition, Plaintiff
argues there is no proof Decedent was married at the time of his death and regardless, as
Decedent’s biological daughter, Plaintiff has the legal right to half of Decedent’s separate
property, giving her standing for a survivorship claim. (ECF No. 20 at 10.) In reply, Defendants
point to Plaintiff’s declaration attached to the FAC that lists Nicole Brown as “the wife of
Decedent.” (ECF No. 22 at 3.) This Court agrees with Defendants and finds the facts alleged in
the FAC do not leave this matter reasonably open to dispute.?

Defendants additionally argue in their reply that Plaintiff’s legal right to Decedent’s
separate property is irrelevant to this case, because separate property does not include Decedent’s

§ 1983 action. (ECF No. 22 at4.) Defendants’ assertion is correct. In California, a successor-in-

1 The Court also takes judicial notice of Decedent’s death certificate filed with Amador
County that lists Nicole Brown as Decedent’s surviving spouse. (ECF No. 15 at 17.)
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interest only has the authority to act with respect to the particular causes of action to which she
succeeds. Cal. Civ. Proc. Code 8§ 377.30; see Exarhos v. Exarhos, 159 Cal. App. 4th 898, 908—09
(2008). As Decedent’s daughter, Plaintiff is a successor-in-interest to Decedent’s separate
property. Cal. Prob. Code § 6401(2). However, Defendants argue — and Plaintiff does not refute
— the instant personal injury action is community property. (ECF No. 22 at 3.) And, under
California Probate Code § 6401, Decedent’s surviving spouse, rather than Plaintiff, is the sole
beneficiary of Decedent’s community property. See Cal. Prob. Code § 6401.

Therefore, because Plaintiff may only bring a claim with respect to the action she
succeeds and she is not a successor-in-interest to Decedent’s community property, Plaintiff does
not have standing to bring this § 1983 cause of action on behalf of Decedent. Moreover,
amendment of this claim is futile. Lopez, 203 F.3d at 1130. Accordingly, the Court GRANTS
Defendants’ Motion to Dismiss as to the First Cause of Action without leave to amend.

B. Claim Two: Interference with Parent/Child Relationship

Defendants next move to dismiss Plaintiff’s Second Cause of Action brought under the
Fourteenth Amendment’s Due Process Clause for Interference with a Parent-Child Relationship.
(ECF No. 19 at 9.) Defendants argue: (1) Plaintiff fails to allege she and her father “had the type
of close and enduring relationship that is protected by the Fourteenth Amendment;” and (2)
Plaintiff’s Fourteenth Amendment claim fails because it requires an underlying constitutional
violation and she has not successfully alleged an Eighth Amendment violation. (Id.) The Court
will address each of these arguments in turn.

i Protected Familial Relationship

Defendants argue Plaintiff’s Second Cause of Action should be dismissed for failure to
allege that she and Decedent had the type of close and enduring relationship protected by the
Fourteenth Amendment Due Process Clause. (ECF No. 19 at 9.) Plaintiff opposes, arguing a
biological relationship is “minimally sufficient” for a due process claim. (ECF No. 20 at 4.)
Plaintiff’s assertion goes against both Supreme Court and Ninth Circuit precedent.

While the Ninth Circuit has recognized that the Fourteenth Amendment protects a child’s

liberty interest in the “companionship and society” of her father, see Hayes v. Cty. of San Diego,
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736 F.3d 1223, 1229-30 (9th Cir. 2013), the Ninth Circuit has also explicitly stated “the mere
existence of a biological link does not merit equivalent constitutional bonds.” Wheeler v. City of
Santa Clara, 894 F.3d 1046, 1058 (9th Cir. 2018) (quoting Lehr v. Robertson, 463 U.S. 248, 262
(1983)). Instead, “[jJudicially enforceable Fourteenth Amendment interests require enduring
relationships reflecting an assumption of parental responsibility.” Wheeler, 894 F.3d at 1058
(noting the plaintiff in Wheeler did not allege his mother “raised him, otherwise resumed
responsibility for his upbringing, or even maintained consistent contact with him during his
childhood”). Therefore, Plaintiff’s first argument that her biological relationship is sufficient to
bring this claim is unavailing.

However, Plaintiff further argues because “Plaintiff and Decedent’s relationship was
constant throughout both of their lives,” she has pleaded sufficient facts to assert a claim for
interference with the parent/child relationship. (ECF No. 20 at4.) In Lehr v. Robertson, the
Supreme Court found that a father who “grasps the opportunity to develop a relationship with his
offspring ... and accepts some measure of responsibility for the child’s future . . . may enjoy the
blessings of the parent-child relationship.” 463 U.S. 248, 262 (1983). Here, Plaintiff alleges
“[wlhile Decedent was living, he assumed responsibilities for Plaintiff’s upbringing and
maintained consistent contact with Plaintiff both during childhood and adulthood of Plaintiff.”
(ECF No. 15 at4.) Therefore, while a biological relationship is not “minimally sufficient” to
establish the requisite relationship, Plaintiff has stated sufficient facts at the pleading stage to
demonstrate her relationship with Decedent was plausibly protected under the Fourteenth
Amendment Due Process Clause.

ii. Eighth Amendment Violation

In evaluating a claim for interference with familial relations, the alleged violations of
Decedent’s rights provide the basis for the substantive due process claim. Cooper v. Brown, 2019
WL 4138682, at *6 (E.D. Cal. 2019). Having dismissed Plaintiff’s First Cause of Action due to
lack of standing, in order to rule on the Second Cause of Action, the Court must determine
whether Plaintiff sufficiently alleges an underlying violation of Decedent’s Eighth Amendment

rights. Plaintiff asserts Officer Defendants and Lizarraga knew McCoy posed a “substantial risk
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of harm” to Decedent and “were deliberately indifferent to that risk.” (ECF No. 15 at9.) In their
Motion to Dismiss, Defendants argue Plaintiff “does not plausibly allege that each Defendant was
actually aware that Mr. Smith was in ‘substantial danger.”” (ECF No. 19 at 8.) In opposition,
Plaintiff argues she need only “allege that a defendant was ‘aware of facts from which the
inference could be drawn that a substantial risk of serious harm exists, and [that the defendant]
must also have drawn and disregarded that inference.” (ECF No. 20. at 7.) In response,
Defendants claim Plaintiff’s allegations are “predicated on acts of negligence” and consequently
do not support her deliberate indifference claim. (ECF No. 22 at 4.)

Prison officials have a duty to protect prisoners from violence at the hands of other
inmates. Farmer v. Brennan, 511 U.S. 825, 833 (1994). The failure to protect an inmate may rise
to the level of an Eighth Amendment violation when: (1) the deprivation alleged is objectively,
sufficiently serious; and (2) the prison official is deliberately indifferent to the inmate’s health or
safety. Id. at 834. “Deliberate indifference describes a state of mind more blameworthy than
negligence” but is fulfilled by something “less than acts or omissions for the very purpose of
causing harm or with knowledge that harm will result.” Id. at 835.

a) Sufficiently Serious

Under a failure to protect claim, the sufficiently serious deprivation prong may be
satisfied by allegations showing Decedent was incarcerated under conditions posing a substantial
risk of serious harm. See Lemire v. California Dep't of Corr. & Rehab., 726 F.3d 1062, 1075 (9th
Cir. 2013). Here, Plaintiff alleges “[a]fter Decedent and Mr. Martin were assigned to the same
cell ... Mr. Martin acted increasingly impulsive and unpredictable towards Decedent, and
threatened Decedent’s safety.” (ECF No. 15 at 5.) This led to Decedent’s alleged reports of “Mr.
Martin’s threatening and hostile behavior to prison staff” and request for “a new cell mate.” (ld.)
Plaintiff further alleges Martin brought a rock over six inches in diameter from the recreation yard
into his shared cell with Decedent, which he used to murder Decedent. (Id. at 6.) These
allegations sufficiently establish Decedent was incarcerated under conditions posing a substantial

risk of serious harm.
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b) Deliberate Indifference

The closer question is whether Plaintiff established the subjective element of a deliberate
indifference claim. Defendants argue “[a]ssuming, without conceding that Mr. Martin posed a
substantial risk of harm to Mr. Smith, Plaintiff nevertheless fails to allege facts supporting the
subjective deliberate indifference prong,” because the “FAC does not plausibly allege that each
Defendant was actually aware that Mr. Smith was in ‘substantial danger.”” (ECF No. 19 at 7-8.)
Plaintiff opposes, arguing “a prison official may be held liable under the Eighth Amendment if he
knows that inmates face a substantial risk of serious harm and disregards that risk by failing to
take reasonable measures to abate it.” (ECF No. 20 at 7 (citing Castro v. County of Los Angeles,
833 F.3d 1060, 1067 (9th Cir. 2016)).)

This subjective inquiry involves two components. First, Plaintiff must “demonstrate that
the risk was obvious or provide other circumstantial or direct evidence that the prison officials
were aware of the substantial risk” to Decedent’s safety. Lemire, 726 F.3d at 1078. Second,
Plaintiff must show there was no reasonable justification for exposing Decedent to the risk. See
id.; Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 2010). Plaintiff attempts to establish this
subjective inquiry based on three different factual circumstances.

First, Plaintiff alleges Officer Defendants and Lipman “knew and were aware that
Decedent and Eli Martin were having compatibility issues in their shared cell which would lead to
violence and great bodily injury.” (ECF No. 15 at4.) More specifically, Plaintiff alleges
Decedent’s repeated reports about his cellmate’s “threatening and hostile behavior” and his
request for a new cellmate were ignored. (ld. at5.) Significantly, Plaintiff does not explicitly
state Officer Defendants and Lipman ignored Decedent, instead Plaintiff’s alleges “Conn Valley
prison officers, guards, agents, and employees repeatedly ignored Decedent’s request for a
transfer.” (ECF No. 15 at 5.) Plaintiff additionally alleges Martin “has a known history of
violence towards fellow inmates, correctional officers, and other prison staff” and specifically
asserts Officer Defendants and Lipman “knew of Mr. Martin’s . . . gruesome and violent history.”
(ECF No. 15 at 4.) However, Defendants argue without more, Plaintiff “fails to allege any facts

showing Defendants had specific knowledge of Mr. Smith’s alleged complaints about Mr.
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Martin.” (ECF No. 19 at 8.)

The Court agrees with Defendants. “Deliberate indifference is a high legal standard.”
Toguchi v. Chung, 391 F.3d 1051, 1060 (9th Cir. 2004). “Under this standard, the prison official
must not only ‘be aware of the facts from which the inference could be drawn that a substantial
risk of serious harm exists,” but that person ‘must also draw the inference.’” Id. at 1057 (quoting
Farmer, 511 U.S. at 837). Here, any inference that Officer Defendants and Lipman were exposed
to information about Martin’s violent history would be drawn from conclusions rather than
factual allegations, which is insufficient. See Twombly, 550 U.S. at 555 (noting a “pleading is
insufficient if it offers mere ‘labels and conclusions’”). Plaintiff provides no factual allegations
detailing how each Officer Defendant and Lipman knew of Martin’s violent history or how they
knew about Decedent’s complaints. Finally, Plaintiff fails to show how the risk of housing
Martin with Decedent was obvious. Therefore, deliberate indifference cannot be established
against Officer Defendants and Lipman on these allegations.

Second, Plaintiff alleges Lipman and Officers Collins, Sampson, Stockton, Hillman,
Henry, Grant and Crawford were deliberately indifferent to Decedent’s safety as they “had a duty
to prevent Mr. Martin from having any weapons that would cause great bodily injury or death to
others,” but “allowed Mr. Martin to bring the rock into the shared cell.” (ECF No. 15 at 6.)
However, “deliberate indifference describes a state of mind more blameworthy than negligence.”
See Farmer, 511 U.S. at 835. Neither negligence nor gross negligence constitutes deliberate
indifference. Id. at 835-836. Instead, Eighth Amendment liability rests on Defendants’ actual
awareness of the risk. Taylor v. Barkes, 575 U.S. 822 (2015). In order to state a plausible claim
for relief, Plaintiff’s complaint must include enough “factual content that allows the court to draw
the reasonable inference,” Igbal, 555 U.S. at 678, that Lipman and Officers Collins, Sampson,
Stockton, Hillman, Henry, Grant and Crawford were aware Martin had taken the rock back to his
cell, and then failed to take reasonable action. See, e.g., Sisneros v. Krittman, 2016 WL
11447608, at *3 (S.D.Cal., 2016). Without such allegations, Plaintiff fails to assert a deliberate
indifference claim against Lipman and Officers Collins, Sampson, Stockton, Hillman, Henry,

Grant and Crawford.
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Finally, Plaintiff claims Officers Laver and Gordon failed to conduct adequate safety
inspections in the cell block where Decedent was killed. (ECF No. 15 at5.) Plaintiff further
alleges Laver and Gordon “knew that Decedent would be attacked” and they “had the means and
opportunity to prevent the attack from occurring or continuing, but deliberately failed to do so
and were deliberately and wantonly indifferent to the Decedent’s safety.” (ld.) However, the
FAC is once again devoid of any factual allegations that support these contentions. Instead,
Plaintiff provides bare legal conclusions, which are insufficient to state a claim. Twombly, 550
U.S. at 555. Not only are there no facts to indicate Laver and Gordon were aware of the risk, but
there are also no facts to indicate the risk was obvious. For example, nothing in the FAC
indicates any noise or commotion occurred that may have alerted Laver or Gordon to the struggle.
Therefore, this Court finds Plaintiff fails to allege sufficient facts showing Laver and Gordon
were deliberately indifferent.

Having failed to allege sufficient facts to demonstrate the risk was obvious or that Officer
Defendants and Lipman were aware of the substantial risk to Decedent’s safety, Plaintiff fails to
establish an underlying constitutional violation. As Plaintiff’s Fourteenth Amendment claim is
predicated upon an Eighth Amendment violation, failing to allege Officer Defendants and Lipman
violated the Eighth Amendment precludes Plaintiff from seeking recovery for an interference
with a familial relationship claim. See Cooper WL 4138682, at *6. Because the defects
described above could be cured by amendment, such dismissal is with leave to amend. Lopez,
203 F.3d at 1130. Accordingly, the Court GRANTS Defendants’ Motion to Dismiss as to Claim
Two with leave to amend.

C. Claim Three: Violation of California’s Public Records Act

Plaintiff alleges Adams’ failure to make requested documents available for inspection
violates her rights under the CPRA. Plaintiff seeks reasonable costs of this suit, attorney’s fees,
equitable relief, and any further relief this Court may deem appropriate under the CPRA. (ECF
No. 15 at 13.) Defendants argue this claim should be dismissed because: (1) the Eleventh
Amendment prohibits the Court from enforcing California law against the State of California or

its officials; and (2) Plaintiff erroneously names Adams in his individual rather than official
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capacity. (ECF No. 19 at 11.) The Court will address Defendants’ arguments in turn.
i. Eleventh Amendment

In opposition to Defendants’ Motion to Dismiss, Plaintiff argues while the Eleventh
Amendment bars suits brought by private citizens against state governments without consent,
“there is a clear difference between a suit against state governments and its officers sued in their
official capacity and a suit against state officers in their individual capacity.” (ECF No. 20 at 11.)

In Pennhurst State School & Hospital v. Halderman (Pennhurst), 465 U.S. 89 (1984), the
Supreme Court held the Eleventh Amendment “bars suits in federal court, for both retrospective
and prospective relief, brought against state officials acting in their official capacities alleging a
violation of state law.” However, the Supreme Court “distinguished the situation where a
plaintiff brings suit against a state official acting in his individual capacity.” Pena v. Gardner,
976 F.2d 469, 474 (9th Cir. 1992), as amended (Oct. 9, 1992).

In light of this distinction, the Ninth Circuit interpreted Pennhurst to mean “the eleventh
amendment does not bar a suit seeking damages against a state official personally.” 1d. at 473;
see also Papasan v. Allain, 478 U.S. 265, 278 n.11 (1986) (noting “[w]hen a state official is sued
and held liable in his individual capacity, however, even damages may be awarded.”). However,
the CPRA does not provide damages as a form of relief. Cal. Gov. Code § 6258; see
Hammerlord v. Filner, 2013 WL 4046676, at *6 (S.D. Cal. 2013). Therefore, to the extent she
seeks to recover damages under the CPRA, Plaintiff’s claim fails.

Defendants argue injunctive relief is also prohibited against state officials sued in their
individual capacity under § 1983. (ECF No. 19 at 11.) However, Plaintiff has not brought a §
1983 claim against Adams. Instead, Plaintiff seeks relief under the CPRA, which specifically
allows any person to “institute proceedings for injunctive or declarative relief.” Cal. Gov’t Code
§ 6258. Therefore, the question remains whether Plaintiff can seek injunctive relief in a federal
action against state officials sued in their individual capacity under state law.

ii. Individual or Official Capacity
In Pennhurst, the Supreme Court found that while prospective injunctions preventing

violation of federal law were not barred by the Eleventh Amendment, similar injunctions seeking
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compliance with state law were barred when the state was “a real, substantial party in interest.”
Pennhurst, 465 U.S. at 101; see also Stephens v. Am. Home Assurance Co., 811 F. Supp. 937, 961
(S.D.N.Y. 1993). A state is “a real, substantial party in interest” when the judgement sought
would require the state to pay monies or be compelled to act or restrained from acting.

Pennhurst, 465 U.S. at 101-02 n.11.

Plaintiff attempts to circumvent the rule stated in Pennhurst by seeking equitable relief
against Adams in his individual capacity. However, as the Supreme Court has ruled, “[t]he real
interests served by the Eleventh Amendment are not to be sacrificed to elementary mechanics of
captions and pleading.” ldaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 270 (1997).
Similarly, in his concurring opinion to Pena v. Gardner, Judge Nelson argued simply glancing at
the caption of the case is not ““all that is required.” 976 F.2d 469, 474 (9th Cir. 1992), as amended
(Oct. 9, 1992) (Nelson, T.G., concurring). Instead, “courts must still analyze the specifics of the
conduct involved when determining whether a suit is against an official in his or her ‘official’ or
‘individual’ capacity.” Id.

According to Judge Nelson, “[a]n official is being sued in his individual capacity if his
action was beyond the scope of his designated power.” 1d. Here, Plaintiff argues Adams acted
outside his official duties by “refusing to produce responsive documents to Plaintiff’s CPRA
request when the law required him to provide such documents.” (ECF No. 20 at 11.) However, a
state official who makes an error is not necessarily acting outside the scope of his designated
power. In Pennhurst, the Supreme Court noted the critical factor was “whether the defendant
state official was empowered to do what he did, i.e., whether, even if he acted erroneously, it was
action within the scope of his authority.” Pennhurst, 465 U.S. at 112 n.22.

Here, as the Public Records Act Coordinator at CVSP, Plaintiff asserts Adams “was
employed as the Public Records Act Coordinator at Conn Valley State Prison” (ECF No. 6) and
had “a legal obligation to make all public records available for inspection by any member of the
public upon request” (ECF No. 51). Under the CPRA, Adams, as Public Records Act
Coordinator, did not have to disclose the requested information if the “disclosure would endanger

the successful completion of the investigation or a related investigation.” Cal. Gov’t Code §
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6254(f). Therefore, even if there was no criminal case pending, as Plaintiff alleges, and Austin
erroneously withheld the requested documents, refusing the documents on the basis of an ongoing
investigation was within the scope of his designated authority.

Based on the above and the facts alleged in the Complaint, the Court finds Adams was
acting within his official rather than individual capacity. The Eleventh Amendment therefore
applies and bars Plaintiff’s claim.? Accordingly, this Court GRANTS Defendants’ Motion to
Dismiss as to Claim Three. Because this deficiency cannot be cured through the amendment of

additional facts, dismissal is without leave to amend. Lopez, 203 F.3d at 1130.

2 The Court declines to address whether Plaintiff may still seek injunctive relief against
Adams in a state court action as that issue is not before this Court and is inapplicable to the
instant action.

Sarah W. Gamble
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First Name Nicholas
Middle Initial |
Last Name Garifo
Citizenship ..
Status U. S. Citizen
Email Address nickgarifo@yvirginia.edu
Address Address
Street
3118 Burgundy Road
City
Alexandria
State/Territory
Virginia
Zip
22303
Country
United States
Contact Phone 7039731012
Number
Applicant Education
BA/BS From James Madison University

Date of BA/BS
JD/LLB From

Date of JD/LLB
Class Rank
Law Review/
Journal
Journal(s)

Moot Court
Experience

May 2013
University of Virginia School of Law

http://www.law.virginia.edu
May 11, 2018

School does not rank
Yes
Virginia Tax Review

No

Bar Admission
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Prior Judicial Experience

Judicial

Internships/ Yes
Externships
Post-graduate
Judicial Law No
Clerk

Specialized Work Experience

Professional Organization

Organizations  Spring semester law clerk for The Honorable
Richard Moore of the Charlottesville Circuit

Court,

Environmental and Regulatory Law Clinic,
Law and Business program,

Rivanna Investments,

Virginia Environmental Law Forum.

Recommenders

Hayashi, Andrew
ahayashi@law.virginia.edu
(434) 243-9125

This applicant has certified that all data entered in this profile and
any application documents are true and correct.
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August 25, 2020

The Honorable Elizabeth Hanes

U.S. District Court for the Eastern District of Virginia
Spottswood W. Robinson 111 & Robert R. Merhige, Jr.
U.S. Courthouse

701 East Broad Street, 5" Floor

Richmond, VA 23219

Dear Judge Hanes:

I am a practicing attorney in Washington, D.C. and a graduate of the University of Virginia
School of Law applying for the 2021-2023 law clerk position. | am particularly interested in the
position because of my interest in litigation and justice. | can support your chambers because of
my professional experiences and expertise.

My prior legal experiences have given me the knowledge and abilities to successfully serve and
support your chambers. | am currently an associate attorney at an Am Law 100 firm in
Washington, DC where | practice general corporate and securities law. | have represented
venture capital firms and private companies in venture capital financings by drafting transaction,
restructuring and governance documents. By doing so, | have developed an understanding of
both the legal and businesses needs of my clients and how those needs change depending on the
risk tolerance and lifecycle of the company. Additionally, | have drafted and negotiated
purchase and sale agreements and conducted extensive due diligence for mergers and
acquisitions. Also, | have represented issuers, underwriters and agents in public and private
offerings of debt and equity securities.

Previously, I clerked for the Honorable Judge Richard Moore of the Charlottesville Circuit Court
where | researched civil law, wrote memorandums on a diverse set of issues, gained exposure to
trial advocacy, and evaluated records, exhibits, and briefs. Also, as a summer associate at
Latham & Watkins LLP I reviewed twenty years’ worth of background material to produce
multiple sections of an amicus curiae brief. As an intern at the Commodity Futures Trading
Commission | reviewed complex business contracts, submitted memorandums on diverse
research projects relating to derivatives and swaps litigation, as well as contributed to
complaints, motions, and proposed orders used by the trial attorneys. My legal experiences have
instilled in me a highly detailed approach to my practice of law and strong organizational,
analytical, and time management skills that will help me support your needs.

I have attached my resume, legal transcript and writing sample. Thank you for your time in
evaluating my qualifications.

Sincerely,

Nicholas I. Garifo

Nicholas | Garifo
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Nicholas I. Garifo
3118 Burgundy Road, Alexandria, VA 22303 ¢ (703) 973-1012 « Garifonick@gmail.com

EDUCATION

University of Virginia School of Law, Charlottesville, VA
J.D., May 2018
e Activities: Law and Business Program; Virginia Tax Review; Environmental Regulatory Legal Clinic

James Madison University, Harrisonburg, VA
B.B.A., Finance (Minor: Economics), May 2013

BAR ADMISSIONS
e Virginia State Bar and District of Columbia Bar

EXPERIENCE

Nelson Mullins Riley & Scarborough LLP, Washington, DC
Associate — Corporate & Securities Group, September 2018 — Present
e Represented venture capital firms and private companies in venture capital financings by drafting
transaction, restructuring and governance documents
Counseled various private companies going public on NYSE and Nasdaq
Represented issuers, underwriters and agents in public and private offerings of debt and equity securities
e Prepared and reviewed various federal filings, including annual reports, quarterly reports, current
reports, and proxy and information statements, with the SEC, NYSE and Nasdaq
e Counseled clients on entity formation and related corporate governance matters by drafting bylaws,
articles of incorporation, stock purchase and incentive plans, and board and shareholder consents
Prepared applications for chartered de novo banks
Conducted due diligence for various transactions and prepared summaries of blue sky exemptions
Drafted client alerts and internal and external memorandums regarding various federal laws and rules
Negotiated employment agreements and term sheets for corporate entities and managers

Latham & Watkins LLP, Washington, DC

Summer Associate, May 2017 — July 2017 (permanent offer extended)

Conducted due diligence on target acquisition and helped draft related diligence memorandum
Reviewed credit agreement amendments and revised master agreements to reflect changes

Analyzed underwriting agreements to record foreign provisions used in international debt offerings
Drafted rollover agreements and bringdown certificates for merger and assisted with transaction closing
Updated template governance documents for use in forming new investment funds

Analyzed state healthcare regulatory licenses and drafted related change of ownership matrix

U.S. Commodity Futures Trading Commission, Washington, DC
Summer Intern, Enforcement Division, May 2016 — July 2016
e Drafted memoranda analyzing fraudulent sales of securities trading software and application of
summary judgement in federal court
e Synthesized data with staff economists and accountants to show market manipulation

American Institutes for Research, Washington, DC
Financial Analyst, April 2015 — March 2016
e Prepared monthly financial reports and collaborated with project leads to ensure accurate projections

Grant Thornton LLP, Alexandria, VA
Financial Management Consultant, September 2013 — April 2015
e Provided financial consulting services to federal and state agencies, including examination of federal
loan cancellation framework and loan assumption applications, review of historical financial statements,
and broad project management with forecasting of multiple work stream deliverables
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Nicholas Garifo
American University, Washington College of Law
Cumulative GPA: 3.76

Fall 2015

COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS
Legal Rhetoric Sara Creighton A 2

Torts Andrew Popper A- 4

Contracts Andrew Pike A 4

Spring 2016

COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS
Criminal Law Angela Davis A 3

Legal Rhetoric Sara Creighton A 2

Civil Procedure Nancy Polikoff A 4
Summer 2016

COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS
Professional Jonathan Lawlor B 2

Trusts & Estates Moretz Edmisten B+ 4
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Nicholas Garifo
University of Virginia School of Law

Cumulative GPA: 3.27

Fall 2016

COURSE INSTRUCTOR GRADE
Corporatlons (Law & Quinn Curtis A
Business)

Start-Up Medtech Company  Weaver Gaines B
GIobaIl;atlon/Prlvate Dispute Tim McEvoy B
Resolution

Bankruptcy (Law & Business) Richard Hynes B+
Emefgmg GrowthNenture Mike Lincoln B+
Capital Companies

Antitrust Review of Mergers  Larry Fullerton B

CREDIT UNITS

4

1

2

3

COMMENTS

This is my first semester at the University of Virginia School of Law after transferring from American University Washington

College of Law.

January 2017

COURSE INSTRUCTOR GRADE
Baseball Law John Setear A-
Spring 2017

COURSE INSTRUCTOR GRADE
Property Michael Doran B
Management of Big Law Art Robinson A-
Federal Income Tax Andrew Hayashi B+
Constitutional Law Micah Schwartzman B
Ir!vestr{]ent & Valuation in Richard Evans B+
Financial Markets

Nonprofit Organizations Kevin Kordana B+
Fall 2017

COURSE INSTRUCTOR GRADE
Securities Regulation Andrew N. Vollmer B+
Energy Business Thomas R. Denison B+
Independent Research Andrew Hayashi A
Corporate Tax George K. Yin B
Modern Real Estate Alex M. Johnson B+
Topics in International Tax Ruth Mason B+
January 2018

CREDIT UNITS

1

CREDIT UNITS

4

1
4
4

CREDIT UNITS

3
1

COMMENTS

COMMENTS

COMMENTS

| wrote a position paper on
the 2009 protocol to the
United States and
Switzerland Tax Treaty
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COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS
Criminal Law Simulation Kim Ferzan B 1
Spring 2018
COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS
Environmental and
+
Regulatory Law Clinic Cale Jaffe B 6
Federal Litigation Practice Ben Rottenborn A-

3
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September 08, 2020

The Honorable Elizabeth Hanes

Spottswood W. Robinson Ill & Robert R. Merhige,
Jr., U.S. Courthouse

701 East Broad Street, 5th Floor

Richmond, VA 23219

RE: Clerkship Recommendation for Nicholas Garifo

Dear Judge Hanes:

| am very pleased to write in support of Nicholas Garifo as he applies to you for a clerkship. Nick was a student in my Federal
Income Tax course during the second semester of his 2L year and | supervised his independent research on U.S. income tax
treaties.

Federal Income Tax is regarded by many students at UVA as one of the more difficult courses we offer, because it demands the
parsing of a notoriously difficult statute, numeracy, and the ability to analyze the regulatory and statutory language against the
backdrop of policy issues and common law doctrines. Nick received a B+ grade in the course and was unfailingly well-prepared.
| also supervised Nick’s research into the proposed protocol to the income tax treaty between the U.S. and Switzerland. He was
diligent and conscientious in pursuing this research and did a very good job with a difficult topic. He showed himself to be
thoughtful, reliable, and intellectually curious, and his work product was excellent.

In terms of his academic performance more generally, Nick earned solid grades throughout his first year at UVA Law. Nick
transferred to UVA from American University’s Washington College of Law, where he was a part-time student who earned a 3.76
GPA and an invitation to join Law Review while working full time during the day and taking classes in the evening.

I would also like to highlight for you his work experience. | believe that his background in finance, at Grant Thornton and the
American Institute for Research, will make him an asset to your chambers and equip him to understand some of the more
complex financial and other business transactions that might appear on your docket.

On a personal note, Nick is thoughtful and a pleasure to talk to. | think his maturity is readily apparent and | hope you will give him
strong consideration. If you have any questions, please feel free to contact me.

Sincerely,

Professor Andrew Hayashi
University of Virginia School of Law
580 Massie Road

Charlottesville VA 22903
ahayashi@virginia.edu

(434) 243-9125

Andrew Hayashi - ath9f@virginia.edu - (434) 243-9125
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Writing Samples

The enclosed are excerpts from a paper | wrote in my first-year Legal Rhetoric: Research
and Writing class. | represented the Government and was responsible for addressing two issues
pertaining to a defendant’s Fifth Amendment rights. The first issue was whether the defendant
was under custodial interrogation when the officers questioned him. The second issue was
whether the public safety exception to the Fifth Amendment’s Miranda requirement applied to
the officers’ questioning.

In addition to the enclosed excerpts, please find links below to professional articles | have
drafted while working at Nelson Mullins Riley & Scarborough LLP:

e https://www.nelsonmullins.com/idea_exchange/alerts/se